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It is well known that the human genome represents the common inheritance of the human species which must 
be protected in order to maintain the integrity of the species. It has a progressive nature and is subjected to 
different  mutations,  with  serious  social  and  moral  effects,  reason  for  which  genetic  manipulation  brings 
forward the necessity for criminal norms interventions to protect the population against such procedures which 
can lead, in some extent, to mass destruction and becoming a crime against humanity. 
 
In order to be in line with the international legislation, the Romania Legislation ratified the European 
Convention protecting human rights and the dignity of human beings against the biological and medical 
experiments, The Convention regarding human rights and biomedicine, throughout law no. 17 (Official 
Monitor, Part I, no. 103/28.11.2001). The Romanian legislator did not incriminate the issues concerning 
the alteration of human genome and cloning in a special law and chose the incrimination of these issues by 
the provisions of the Romanian Criminal Code, publishes in O.M., Part I, no.575/29.06.2004, under the 
Law  no.  301/  28.06.2004.  Because  this  criminal  Code  was  subjected  to  numerous  delays  of 
implementation, our country is in a legislative vacuum from this point of view, as the issues concerning 
the genetic manipulation are not covered by a criminal protection of the social values of this field. 
Romania  ratified  the  Convention  on  Biological  Diversity  under  the  Law  no.  58/1994  and  O.U.G. 
195/2005, under the Law no. 265/2006 concerning environment protection, in which issues on the import, 
activities and commercial use of the genetically modified organisms have been regulated in Article 39-44, 
chapter  VI.  Romania  is  the  first  country  in  the  Balkans  to  enact  the  genetically  modified  organisms 
(GMO), under G.O. 49/2000. The Government Decree 49/2000 approved and modified under the Law 
no.214/2000  first  regulated  “the  procurement,  testing,  using  and  marketing  the  genetically  modified 
organisms, using modern biotechnology techniques, as well as their results”.  
The same Decree defined GMO as “being an organism containing a new combination of genetic material, 
obtained using modern biotechnology techniques and has therefore new characteristics”.  
In  the  same  sense,  GMOs  (except  the  human  ones)  are  considered  to  be  organisms  that  have  been 
modified using other methods besides hybridization and/or natural recombination, in other words, using 
biotechnologies  for  recombining  the  DNA  in  vitro  as  well  as  cellular  fusion,  in  special  isolation 
conditions, to avoid and limit the human and environmental contact.  
The  legislation  in  this  field  contains  provisions  concerning:  the  use  of  genetically  modified 
microorganisms, deliberate insertion of the GMOs in the environment, in conditions of total safety for the 
human beings and the environment protection, the conditions for the importation and exportation of the 
GMOs. In this category GMO microorganism, plants and animals are included. 
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environment and health, provides monitoring measures of these risks and intervention measures in case of 
accidents. 
In what concerns the assisted reproduction, Romania doesn’t have the necessary regulations yet, although 
in case of incriminating the genetic manipulation, the set up of judicial norms on assisted reproduction and 
in vitro fertilization (IVF) were compelling, these procedures being considered part of the cloning process 
and human embryos production. 
Recently, the ethics on medically assisted human reproduction was a first page subject
1. Two events (a 67 
years old giving birth to a baby through medically assisted reproduction and human embryos marketing) 
brought a law into the limelight, which in other conditions would have been a technical one: the law 
concerning the health of reproduction and human assisted reproduction. The bill passed without a public 
debate by both chambers of the Parliament, sent for enactment to the President of Romania and resent to 
the Parliament by the President, with a few objections. The reactions that followed this bill reflect a sad 
reality but which cannot be ignored: the disinterest towards the ethical values and the absence of education 
in this field
2. A few issues were underlined by the specialists
3. First, the decider’s contempt towards the 
commitments they have to make. Although under the Law 17/2001, Romania acceded to the Ovideo 
Convention (Convention which states the obligation of initiating and organizing public debates concerning 
the ethical legislation), the bill 271/2003 passed almost in anonymity, without an initiative as such. The 
discussions were launched after the events mentioned above. 
Second, human reproduction was removed from the cultural and sociological context and treated like a 
simple biological act, with a single result which is the perpetuation of the species. In a similar approach, 
the assisted human reproduction was considered to be a plain medical act, without any ethical dimension 
and the specialists were only the doctors interested in promoting this operation. Therefore we can explain 
the major gaps (deliberate or casual) of the law: lack of regulations concerning the proceedings and the 
conditions in which the biological products are drawn from the donors, the age of the donors, the age of 
those who benefit from these techniques, the faith of the supernumerary embryos.  
Third, the interference in the debates of a number of active groups which, by speculating the lack of 
reaction from the civil society, tries to stand up and voice their point of view. By manipulated, from the 
semantic point of view, a series of concepts and principles, these interferences refer to medicine’s purpose 
and messages (although they are not familiar with the medical field), to an individual’s essential rights, to 
multiculturalism, globalization and European integration. 
Finally, the necessity to educate the public as well as the media in the bioethics field seems to be a present 
desideratum in Romania. The silent majority must speak out because the bioethics is a very important 
issue and shouldn’t be left in charge of some “ethics specialists”, who think that theory alone can rule out 
the cultural pattern of the society. In this way, the daily frustrations wouldn’t be transferred in medical 
activities. The members of the Parliament wouldn’t declare anymore that the assisted human reproduction 
on a 67 years old woman represents a scientific premiere and an amazing accomplishment of Romanian 
medicine, when in fact it is only an almost routine procedure, in which the innovative element is the 
woman’s age.  
                                                             
1 V. Astărăstoae, Bioehtic sleep can create monsters, in Romanian Bioehtics Magazine, www.bioetica.ro. 
2 Constitutional Court’s decision no. 418/18.07.2005 on the unconstitutionality of the law on healthy reproduction and medically 
assisted human reproduction stated that the provisions of art.2, art.3 lit. n,o and r , art.5, art.7 alin.6, art.10, art.12 alin.1,2,3 and 4, 
art.13 alin.1, art. 15 alin.2 lit.d, art.17 li.a, b, c and d, art.21 alin.1 li.a, b, d, e and f, art.22, art.23 alin.1 and 2, art.24 alin.1, art.25 
alin.1, art.26 alin.2, 3 and 4, art.28 lit.a, art.29, art.30 alin.2, art.32, art.35 and art.36 alin.2 from the law on healthy reprodcution 
and medically assisted juman reproduction are unconstitutinal. The Court stated that the provisions of the art. 12 and art 27 from 
the law mentioned above are unconstitutional because they do not provide a specialised organ, with controlling attributions, which 
can be referred to by the solicitants that got their application rejected. 
3 V. Astărăstoae, op.cit., www.bioetica.ro. 
298From the point of view of the judicial norms which regulate the criminal side of the activities that imply 
the alteration of the human genotype, the creation of an biological weapon using genetic engineering, or 
other  weapons  with  the  purpose  of  exterminating  the  human  species,  cloning  and  creation  of  human 
embryos for other purposes than procreation, genetic manipulation is stated in Law no. 301/2004
4. The 
specific normative act was supposed to come into force one year after being published, but that moment 
was delayed several times
5, which is why now an active regulation which comprises the incriminations 
regarding the crimes related to genetic manipulation doesn’t exist. However, is it interesting to analyze the 
way in which the norms comprised by the Law no. 301/2004 were created, because they offer valuable 
information regarding the legislator’s concepts related to this field.  
Therefore, the crimes related to genetic manipulation are regulated in Chapter IV “Crimes and offences 
related to genetic manipulation”, article 193-197. These norms have a warning purpose, they underline the 
responsibility and restrain the researcher’s freedom of action in what concerns the genetic manipulation 
actions which are prohibited by law, under the fundamental human right to genomic integrity, which 
cannot be prescribed or marketed
6, as a unique result of the evolution of the species and participates to the 
creation of a irrefutable genome-fund. This is the source of the legislator’s obligation to coordinate the 
research activity in this field, through imperative legal norms, in order to line up the Romanian legislation 
to the European one, which becomes a condition of the European state of Romania.  
Concerning the generic legal object of genetic manipulation crimes, in general, the individual’s criminal 
protection from genetic manipulation stems from the protection of the individual legal interest, such as 
mental and physical health and corporal integrity, which can be affected by genetic manipulation of the 
somatic and germinal cells, as well as collective freedom, natural selection and survival and dignity of 
human species, in relation to the species features. 
Concerning the adjustment of the Law no. 301/2004, this strong connection between the individual’s 
interests and the collective ones justifies the placement of these crimes and offences after the ones related 
to corporal integrity and individual health and before the crimes that endanger life, corporal integrity and 
individual health. 
“It can be stated that human dignity transcends his biological condition. Genetic manipulation becomes 
arbitrary and injurious when it reduces life to ‘an object’, when it forgets that it deals with a human being, 
capable of freedom and intelligence, worthy of respect, whatever the limits related or when it treats that 
person after criteria which do not correspond to the integrative reality of the human being, with the risk of 
destroying his/hers dignity and exposing the individual to others vanity…”
7 
The classification of genetic manipulation crimes and offences, according to the estimated degree of social 
danger, determines the type of punishment and its specificity. Dangerous use of genetic engineering is 
considered to be a crime, among the crimes stated in the Criminal Code, Article 193-195. 
Genetic manipulation in the regulation of Law no. 301/2004 reflects the efficiency of scientific research 
by  the  pertinence  imposed  by  the  different  and  specific  legal  relation  in  the  human  rights  protection 
system, universally valid, in which the coercive force of the state law that holds legally responsible the 
ones that violate human fundamental freedoms is placed first in the national Constitution.  
                                                             
4 Published in the “Official Monitor”, Part I, n. 575/29.06.2004. 
5 The delay was successive through O.U.G. no. 58/2005 for the modification of the Law no. 301/2004- Criminal Code and Law 
no. 294/2004, regarding the execution of punishments and measures prescribed by the judicial organs in the criminal trial, 
published in Romania’s Official Monitor, part I, no. 552/2005 and then through O.U.G no. 50/2006, regarding some measures to 
ensure the well functioning of the courts. 
6 G. Scripcaru, A. Ciuca, C. Scripcaru, L. Isac, Genetic manipulation and the legal legal implications, bitoethics, 
www.bioetica.ro. 
7 I. Vasiu, Genetic manipulation. Criminal implications, Criminal law Magazine no.3/2004, p.24. 
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doubtless include the individual and collectivity, humanity in general, the term itself being inclusive. The 
international principle of non discrimination on genetic basis comes to support prevention and punishment 
of genetic manipulation crimes, leaving no doubt over the acceptability of these actions, discriminations 
on developed phenotypical features, present or future, based on the genotype being intolerable. 
Regarding the criminal trials, the actions against genetic manipulation crimes shouldn’t be prescribed as 
the human right to genomic integrity cannot be prescribed, is absolute and unmarketable
8 by its universal 
character and is also a real individual right, as well as a collective one. The criminal proceedings for the 
genetic manipulation crimes are following the principle of officialty. 
Therefore, when the Law no.301/2004 will came into force, it will be possible to make use of its norms, in 
order to prevent and fight against crimes in this field. In the case of genetic manipulation, social relations 
related to public health protection are the generic judicial object of the crime, among the ones above 
mentioned. 
The active subject of the crimes doesn’t receive a special qualification by the incrimination norm, but in 
fact it will still have a certain professional preparation. This is why we think that “de lege ferenda” should 
create some special ways for some of the crimes in search of a position. This is because, in general, 
genetic manipulation involves an adequate education and preparation which has to be made in special 
laboratory conditions, with performance equipment and other special endowments. The equipment used is 
also very special. In our opinion, genetic manipulation crimes, as stated in the criminal law, can be made 
only in specialized genetics, biochemistry and biotechnology clinics, by breaking the research protocol or 
by a research protocol with a purpose as such. 
The manipulation of genes and the possibility to transfer them from the donor to the acceptor, by special 
vectors, cloning and transgenic expression, by applying them to the eukaryotes and inducing genotype 
modification, led to the need to restrain the practice of certain rights in this field, by use of legal norms. 
This restraint concerns the defense of national security, order public safety, national economic wealth, 
citizens health, morals, rights and freedoms and these dispositions are stated in the European Convention 
on Human Rights, which entails the fulfillment of some conditions in order to allow state’s interference in 
the bearing of rights such as: to be covered by law, to be necessary in a democratic society and in order to 
protect  public  order.  Therefore,  it  is  mandatory  that  the  restraint  of  rights  in  the  field  of  biological, 
medical and genetic sciences application has a legitimate purpose and the means used for this restraint 
should be “proportional with the legitimate purpose”. Romanian Constitution, amended and completed 
under the Review Law no.429/2003, respects these requisitions and regulates the restraint conditions of 
certain rights in Articles 22, 35, 53 and 57. 
Romania’s  opening  towards  Europe  and  the  international  community  seems  to  be,  in  this  context, 
constitutionally guaranteed, the modern solutions that have been adopted are reflected in the Constitution 
of other countries with a long democratic tradition.  
In the same time, the universal character of the rights leads to the universal character of the obligations, as 
a human being has not only rights but obligations towards the society and its citizens. 
The regulations regarding the right to life, physical and mental integrity and the ones related are the result 
of a long standing development and line up with the internal and international norms. Starting with the 
enactment of the “Universal Declaration of Human Rights”, Romania’s demarches in this field rallied with 
the new vision and new international political-judicial construction concerning the human being’s rights, 
freedoms and liabilities. 
The chosen solution by the Romanian legislator doesn’t express only the concern and preoccupation with 
the international regulation but also with the possible and predictable dynamics. The interpretation and the 
                                                             
8 Gh. Scripcaru, A. Ciucă, C. Scripcaru, L. Isac, op.cit., www.bioetica.ro. 
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provisions,  signed  by  Romania
9.  The  judicial  norms  applied  to  science  stem  from  the  legislator’s 
obligation  to  regulate  science  through  law,  protecting  the  human  being  against  any  type  of  genetic 
manipulation that might come to his/hers disadvantage. 
The norms that regulate genetic manipulation from a medical, criminal, criminological, constitutional, 
bioethical and theological prove the interdisciplinary character of the research and studies in this field. 
One of the most remarkable aspects of the Law no.301/2004 is the attempt to adjust criminal protection to 
the  society’s  necessities,  in  the  3rd  Millennium.  This  concern  brought  along,  as  a  priority,  the 
incorporation of legally protected values and incrimination of a series of crimes and offences in order to 
cover the serious attacks on fundamental and legal values that in the past were unacceptable. A very 
important feature of the invocated normative act is the classification of actions referred to in the criminal 
law as being infractions, according to their gravity, in crimes and offences. This measure was imposed 
following the society’s development and adjustment and the changes related to the criminal law norms by 
analyzing the facts, content and circumstances, consequences of the action as well as the and subject’s 
attitude which resulted in the necessity to incriminate it  by criminal laws and the assessment of the social 
danger. 
Genetic  manipulation  crimes  imply  criminal  allotment  in  all  its  forms.  The  most  common  one  is 
complicity, justified by the complexity and width of the genetic manipulation action itself.  
The constitutive content of the crimes, their objective side, will comprise the material element that is the 
genetic manipulation action with the dangerous consequence of human species genotypic modification or 
its extermination. Regarding genetic manipulation with criminal purpose, a material element that consists 
in the omission or inaction is not possible, as the term “manipulation” is very restrictive and relevant in 
deciding the action that can be committed.  
There are different ways to commit a crime and its forms have to have adequate penalties according to the 
degree of danger caused by the specific action, related to the dangerous use of the genetic engineering and 
the effect of biological or other mass destruction weapons, in which the terrorist feature of the crime is 
relevant, taking into consideration the global threatening events on the safety of human beings. The 4th 
Title of the special section of Criminal Code is dedicated to this type of crimes and terrorist actions and 
brings together the regulations in terrorist acts and their financing, stated in special laws, according to the 
importance of the existing criminal norms on terrorism in the national legislation. The sanction system for 
crimes and offences that are terrorist actions stated that the maximum penalty provided by law is applied, 
with the possibility of extension, if the court finds it necessary. 
The terrorist acts consist also in the introduction or dissemination in the atmosphere, land or water, of 
substances, microorganisms or toxins that can endanger people’s security, collective or environmental 
security as well as in bomb threatening or use of other explosive materials or terrorist alarms, comprised 
in the crimes stated in Article 194 of the new Criminal Code. 
The unprecedented revolution in modern medicine and biotechnology, made possible “in order to create 
and preserve life and not destroy it”
10, with ambivalent social and individual effects, opened o vast series 
of interventions, doubtful from a ethical and legal point of view. Genetic is part of this category.
11 
The National Security and Defense White Paper
12 states that Romania, in virtue of its security policy, will 
act  in  order  to  “promote  the  necessary  measures  to  counterattack  new  and  complex  types  of  risks, 
                                                             
9 Romania signed governmental agreements with other countries, such as Bulgaria, Turkey, Austria, as well as International 
Conventions in order to cooperate for prevention and fighting against terrorism, organized crime, dangerous actions such as 
production, purchasing, possession, importation, exportation, transit, traffic and other operations using toxic, biologic, 
bacteriologic substances and dangerous technologies. 
10 A. Kaufman, Relativizacion de la proteccion juridical de la vida, Cuadernos de politica criminal, 1987, p.44. 
11 L. Gavrilă, Human Genome, Ed. Bic All, Bucharest, 2004, p.532. 
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interdependent and diffusive risks and vulnerabilities”. These provisions reflect the country’s interest in 
protection against biological and genetic weapons. The fight against international terrorism and against the 
proliferation of mass destruction weapons is a very important contribution of Romania to the international 
security process. 
The  main  legislative  act  with  regulates  the  use  of  biological  weapons  is  the  “Convention  on  the 
prohibition of using biological weapons and toxins” in 1972, which states that the signatory states “will 
never, under any circumstance, develop, produce, store or hold any biological weapon”. The Convention 
was signed on 10 April 1972, ratified by Romania on 25 July 1979 and published in the Official Journal 
nr.57/07.07.1979. 
“We can conclude by saying that the message or the response to the threats of advanced biotechnology 
should  be  clear  and  firm:  scientific  and  technical  progress,  of  any  kind,  should  maintain  the  biggest 
respect for the values that ensure the protection of human being’s dignity.”
13 
 
 
 
 
 
 
 
                                                                                                                                                                                                     
12 Elaborated by the Romanian Government, Bucharest, 2004. 
13 I. Vasiu, Genetic manipulation. Criminal Implications, Criminal Law Magazine,  no.3/2004, p.60. 
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